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INTRODUCTION 

Appellants The Post Sustainability Institute, et al., respectfully petition this Court for 

rehearing to reverse or modify its opinion filed January 16, 2019 (Opinion). Rehearing should be 

granted because the Opinion mischaracterizes Appellants' argument before the Court, 

erroneously stating that Appellants did not challenge Respondents' assertion that the mere 

issuance of a concededly "limited and focused update" to Plan Bay Area mooted the present 

appeal. Moreover, rehearing should be granted because the Opinion improperly assigns to 

Appellants the burden of proving that the limited and focused updates adopted by Respondents in 

2017 do not remedy the legal and constitutional defects embodied in the original plan. 

Respondents should properly have been assigned the burden of proving that the updates do 

remedy those defects, a burden which Respondents have failed to meet. 

ARGUMENT 

I. Appellants Did Not Concede That Respondents' Mere Issuance of a "Limited 
and Focused Update" to Plan Bay Area Moots This Appeal 

This appeal arose from a statutory and constitutional challenge to Appellants' adoption of 

Plan Bay Area, purportedly under the legislative authority of S.B. 375. Appellants contend that 

Plan Bay Area cannot achieve the reduction of greenhouse gas emissions unequivocally required 

by S.B. 375, and therefore fails to comply with the legislative mandate. As such, the adoption of 

the plan was ultra vires and should be set aside. See Appellants' Opening Brief at 17-28. The 

appeal was fully briefed and pending hearing before this Court in February of 2016. 
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Nearly eighteen months later, in July of 2017, Respondents adopted what they have 

consistently described as a "limited and focused update" to Plan Bay Area. See Plan Bay Area 

2040, at vii, 25, 44. 1 Immediately thereafter, Respondents moved to dismiss this appeal on the 

grounds that the apparently minor and inconsequential updates it had adopted (under the 

designation Plan Bay Area 2040) mooted the case. On January 16, 2019, this Court agreed, and 

dismissed this appeal as moot. Opinion at 9. 

In its discussion of the issues, the Opinion relates Respondents' argument that its mere 

adoption, in 201 7, of a "limited and focused" update to Plan Bay Area moots this appeal. 

Opinion at 4. The Court then begins its next paragraph by stating: 

"Petitioners do not challenge this part of respondents' mootness 
analysis. Instead, they urge us to exercise our discretionary authority to 
consider their appeal despite Plan Bay Area's replacement." 

Id. This is an incorrect characterization of Appellants' argument. In their Opposition to Motion 

to Dismiss Appeal (Opp.), Appellants argued forcefully that the mere adoption of superficial 

updates to Plan Bay Area, which do not address the issues raise in Appellants' Opening Brief, 

does not and cannot moot this appeal, absent any evidence that relevant, substantive provisions 

of the plan have been significantly altered. Opp. at 5-6. In the alternative, Appellants argued that: 

"Even if the Court considers this appeal to be moot, however, well
established exceptions to the mootness doctrine mitigate in favor of the Court 
exercising its inherent discretion to decide the appeal on the merits." 

Opp. at 6 (emphasis added). Appellants emphatically did not fail to challenge Respondents' 

assertion that the appeal was mooted by the mere adoption of limited and focused updates to Plan 

1 The full text of Plan Bay Area 2040 can be found at 
http://2040.planbayarea.org/cdn/farfuture/u_7TKELkH2s3AAi0hCyh9Q9QlWEZidYcJzi2QDCZuis/15l0696833/si 
tes/default/files/2017-11/Final_Plan _Bay _Area_2040.pdf 
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Bay Area. Rather, Appellants argued that, even if the Court were persuaded that the appeal is 

moot, well-established exceptions to the mootness doctrine should apply to this case. 

II. Assigning Appellants the Burden of Proving that Respondents' Adoption of 
"Limited and Focused" Updates to Plan Bay Area Did Not Overcome the 
Deficiencies of the Original Plan Was an Error of Law 

Respondents raised two claims in their motion to dismiss this appeal. First, they argued 

that the mere adoption of "limited and focused" updates to Plan Bay Area in 2017 mooted 

Appellants' challenge to the legality of the plan. Respondents' Motion to Dismiss Appeal at 9-

10. Second, Respondents claimed that, because of these updates, the important public issues 

implicated in this appeal were not likely to recur. Id. at 10-11. This is a flawed conclusion, as the 

limited updates do not address the issues raised in Appellant's Opening Brief. This Court agreed 

with Respondent's first argument, and deemed the appeal to be mooted by the adoption of the 

2017 updates. Opinion at 3-4. With respect to Respondents' second claim, however, the Court 

expressly shifted the burden of proof to Appellants to prove the negative of Respondents' claim 

- that is, to prove that the 2017 plan updates would not render the issues in this case unlikely to 

recur, and ruled that Appellants had supposedly failed to meet this burden. Id. at 7. This was an 

error oflaw. 

Unless specified by statute, the assignment of burdens of proof is an equitable exercise, 

guided primarily by considerations of fairness. In Keyes v. School District No. 1,413 U.S. 189, 

209 (1973), the United States Supreme Court stated: "There are no hard-and-fast standards 

governing the allocation of the burden of proof in every situation. The issue, rather, 'is merely a 

question of policy and fairness based on experience in the different situations."' Accord, Schaffer 

ex rel. Schaffer v. Weast, 546 U.S. 49, 63 (2005) (Ginsburg, J., dissenting) (proper assignment of 

the burden of proof depends on "policy considerations, convenience, and fairness"). See also 

6 



Medina v. California, 505 U.S. 437,438 (1992) (allocation of burden of proof should comport 

with principles of "fundamental fairness.") 

Three factors are especially relevant in determining the proper assignment of the burden 

of proof in the present case: (1) the burden should lie with the party making a claim; (2) the 

burden should rest on the party with easiest access to disputed information; and (3) the burden 

should be assigned so as to minimize the consequences of error. All three of these factors 

militate toward assigning Respondents the burden of proving that the limited and focused 

updates of Plan Bay Area overcome the statutory and constitutional defects in the original plan, 

rather than demanding that Appellants prove they will not. 

All other things equal, the burden of proof is normally assigned to the party advancing a . 

claim, in keeping with the Latin maxim, semper necessitas probandi incumbit ei qui agit (the 

necessity of proof always lies with the person who lays charges). Here, Respondents' motion to 

dismiss advances two claims, that the mere adoption of "limited and focused updates" to Plan 

Bay Area moots this appeal, and that these updates will have the effect of ensuring that the 

important public issues raised by this litigation will be unlikely to recur. Assigning the burden of 

disproving the second claim to Appellants violates the standard procedure of assigning the 

burden of proof to the party who advanced the claim. 

Second, the principle is well established that, "when the true facts relating to [a] disputed 

issue lie peculiarly within the knowledge of one party, the burden of proof may properly be 

assigned to that party in the interest of fairness." ITS! T. V Productions, Inc. v. Agricultural 

Associations (9th Cir. 1993) 3 F.3d 1289, 1292 (quoting United States v. Hayes (9th Cir.1966) 

369 F.2d 671, 676. See also United States v. New York, NH & HR.R. Co. (1957) 355 U.S. 253, 
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256 n. 5 ("The ordinary rule, based upon considerations of fairness, does not place the burden 

upon a litigant of establishing facts peculiarly within the knowledge of his adversary."). 

Here, Respondents contend that they spent three years preparing the limited and focused 

updates to Plan Bay Area that were adopted in 2017. If anything in those updates resolved the 

statutory and constitutional defects in the original plan sufficiently to ensure that the important 

public questions raised by this appeal are unlikely to recur, it was incumbent on Respondents to 

produce that evidence. Instead, Respondents merely pointed to such inconsequential adjustments 

as a marginal increase in estimated Bay Area population and employment in 2040. Motion to 

Dismiss at 8. Far from mitigating the fatal defects in Plan Bay Area raised in Appellants' 

Opening Brief, these adjustments would be expected to exacerbate the already intractable 

difficulty of forcing a burgeoning population into concentrated areas in an effort to meet 

emissions targets. 

If anything, Respondents used their special familiarity with the details of the 2017 

updates to conceal relevant information. For example, at the time they filed their motion to 

dismiss, Respondents were well aware (although Appellants were not) that their own 

Performance Assessment Report concluded that the updated plan, exactly like the original, 

cannot meet the mandatory air quality targets established by S.B. 375, barring "much more 

aggressive action from multiple levels of government ... after the adoption of this Plan." Plan 

Bay Area 2040: Final Performance Assessment Report (July, 2017) at 6.2 (See Exhibit A, which 

contains the cover sheet and p. 6 of the Performance Assessment Report.) The unspecified 

'"aggressive action" apparently continues to require such extreme and politically unfeasible 

2 The full text of Plan Bay Area 2040: Final Pe,:formance Assessment Report can be found at 
http://2040.planbayarea.org/cdn/farfuture/qOSRI04FnTwizG_NIQW2IJOPiy9Z_Emeuv
knEKcEqE/1499748676/sites/default/files/2017-07/Performance%20Assessment%20Report_PBA2040_7-
2017_0.pdf 

8 



measures as the repeal of Proposition 13 and the reinstatement of redevelopment agency funding. 

See Plan Bay Area 2040 at 10. (See Ex. B, which contains the cover sheet and p. 10 of Plan Bay 

Area 2040.) This was a central argument in Appellants' Opening Brief at pp. 20-25. Far from 

carrying their burden of demonstrating that the 2017 updates permanently resolved the important 

public issues at the heart of this appeal, Respondents failed to disclose information to the Court 

that would have conclusively demonstrated that those issues were virtually certain to recur. 

Finally, the burden of proof should be assigned so as to minimize the relative cost of 

error. See R. S. Radford, Statistical Error and Legal Error-Type One and Type Two Errors and 

the Law, 21 Loy. L.A. L. Rev. 843 (1988). This Court should weigh the harm of wrongfully 

assigning the burden of proof to the wrong party. In this appeal, erroneously assigning the 

burden of proof to Respondents may require the Court to hear the appeal on the merits, when in 

fact it should have been dismissed as moot. But on the other hand, erroneously assigning the 

burden of proof to Appellants may result in allowing a question of admittedly great public 

importance to repeatedly recur and yet escape judicial review, when it should have been 

promptly resolved on the merits. This is precisely the sort of policy consideration that should 

lead the Court to assign the burden of proof to Respondents. See id. at 880-881; see also 

Philadelphia Newspapers, Inc. v. Hepps, 475 US 767, 776-777 (1986) (constitutional values 

require assigning burden of proof in defamation cases so as to minimize risk of erroneous 

findings of liability, even at the cost of allowing some instances of defamation to go 

unremedied). 
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CONCLUSION 

For the foregoing reasons, Appellants request that this Court grant this petition for 

rehearing and reverse or modify its Opinion to address the factual and legal issues identified 

herein. Respondents' attempt to moot this appeal by simply renaming the Plan Bay Area 

document should be rejected, certainly in light of the admission that "aggressive action from 

multiple levels of government" will be required after its adoption. 

Dated: January 31, 2019 KASSOUNI LAW 

B~~ ~ y V:Kassouni 

Attorneys for Appellants 
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Ex. A 





investment strategy was pursued, target results related to affordability and displacement risk 

consistently pointed in the wrong direction. 

Project Performance Assessment: Results of the project-level assessment revealed the high cost

effectiveness and strong support of Plan Bay Area 2040 targets for maintaining public transit and state 

highways. Fully investing in state of good repair for these modes, when compared with medium

performing local streets & roads maintenance, would generate approximately $7 billion in annual 

benefit compared to $5 billion in annual benefit for the sum of the remaining 63 non-maintenance 

investments. Additionally, the assessment reinforced the positive effect of a focused growth land use 

pattern on performance, particularly for transit projects that would serve densifying PDAs in the South 

bay. Generally, modernization projects (which focus on improving existing transportation assets) 

typically performed better on both components of the project assessment than expansion projects 

(which emphasize widening highways or extending fixed transit guideways to new service areas) 

The assessment identified 11 high-performing projects, for which staff subsequently prioritized future 

regional discretionary revenues. The assessment also identified 18 low-performing projects that were 

further screened before inclusion in Plan Bay Area 2040. Of the low-performing projects, 7 were 

approved with minor changes, 7 were re-scoped to a lower-cost phase or environmental/planning 

phases, and 4 were dropped via a compelling case process. 

While the Preferred Scenario moves in the right direction on many of the region's important 

performance targets, the targets analysis revealed that the region's mature development pattern and 

extensive transportation system lead to challenges in changing the status quo and achieving aggressive 

adopted goals. limited policy levers related to key equity and affordability challenges further constrain 

the ability of MTC and ABAG, in concert with local jurisdictions, to "move the needle" and reverse 

historical trends. In order to achieve the aspirational goals established in the Plan targets, much more 

aggressive action from multiple levels of government will be required after the adoption of this Plan. 



Ex.B 





Affordable and lovv---income housing options an,1 in short 
supply in the Bay Area. 
Cn'!dit: MTC An:hl\les 

rather than encouraging more balanced approaches 

to land use. This trend - the so-called "fiscalization 

of land use" - has discouraged housing development 

· and small business growth in many communities. 

The tax revolt measures of 40 years ago, such as 

Proposition 13 and other restrictions on new funding 

sources, caused many jurisdictions to view housing 

as a "fiscal loser" because property tax rates were 

capped below the cost of delivering services compared 

to retail or commercial development. Commercial 

property owners also often lack the motivation to 

develop vacant parcels since the cost of holding these 

properties is relatively low and a potential windfall 

from rising land values over time is relatively high. 

Finally, as part of the 2011 Budget Act, the California 

Legislature approved the dissolution of the state's 

400+ redevelopment agencies. California is now one of 

a small number of U.S. states without tax increment 

financing to support urban infill development. 

10 

Reduced Support and 
Insufficient Progress in 
Building Affordable Housing 

In addition to the regulatory and tax policy challenges 

cited above, recent years have seen major reductions 

in funding for affordable housing programs at both 

the state and federal levels. There has also been 

insufficient progress in the production of "naturally 

occurring" affordable housing - unsubsidized rental 

units that are affordable to low- and moderate-income 

households. This has severely affected the region's 

low- and moderate-income households by further 

reducing the supply of new and existing affordable 

housing, whether government-subsidized or market

rate, especially given median wage deflation from 

2000-2013. 

Since 2000, for example, there have been cuts of over 

50 percent to federal affordable housing programs, 

and most remaining federal funds go to rehabilitation 

rather than increasing supply. At the state level, the 

aforementioned dissolution of redevelopment agencies 

eliminated a large source of funding for affordable 

housing, including a loss of more than $200 million for 

the Bay Area in 2011 alone, according to Enterprise 

Community Partners and the Non-Profit Housing 

Association of Northern California. 

The production of housing affordable to low- and 

moderate-income households has lagged behind 

production of housing affordable to higher-income 

households, with the most significant shortfall 

occurring in the moderate or middle income category 

- housing that is typically produced by the market 

without subsidy in most metro regions. From 1999 

to 2014, the Bay Area issued permits for only about 

35 percent of the units required to meet the needs of 

vulnerable populations such as low-income families, 

seniors and the homeless. This left over 100,000 

needed affordable housing units unbuilt. 

At the same time, much of the older housing stock 

that typically forms the backbone of "naturally 

PLAN BAY AREA 2040 I THE BAY AREA TODAY 
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PROOF OF SERVICE 

I am employed in the County of Sacramento, State of California. I am over the age of 18 

years and not a party to the within action. My business address is 621 Capitol Mall, Suite 2025, 

Sacramento, CA 95814. On the date indicated below I served via U.S. Mail, in a sealed envelope 

with postage prepaid, a copy of the following: 

APPELLANTS' PETITION FOR REHEARING 

Tina Anne Thomas 
Amy Rachel Higuera 
Thomas Law Group 
455 Capitol Mall, Suite 801 
Sacramento, CA 95814 

Kem1eth K. Moy 
Association of Bay Area Governments 
375 Beale Street, Suite 700 
San Francisco, CA 94105 

Adrienne D. Weil 
Metropolitan Transpo1iation Commission 
375 Beale Street, Suite 800 
San Francisco, CA 94105 

The Document was also served via True Filing. 

I declare under penalty of perjury under the laws of. the State of California that the 

foregoing is true and correct. 

Executed at Sacramento, California, on January 31, 2019. 

~UNI 

Proof of Service 
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